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Fair, Reasonable and Non-Discriminatory
Distribution Remuneration For Independent
Digital Rail Ticket Distribution Services

] Hannah Déding and Christian Koenig*

Independent digital rail ticket distributors perform value-adding distribution functions that
differ materially from resale-type distribution in other network industries. Competition law
| alone, including Article 102 TFEU, may be insufficient to secure contestable distribution mar-
| kets where vertically integrated transport providers can deploy discriminatory commissions,
i internal cross-subsidies and pricing strategies capable of foreclosing entry. De lege ferenda,
& this paper proposes an EU Regulation granting independent digital rail ticket distributors
an entitlement to a distribution commission on fair, reasonable and non-discriminatory
(FRAND) terms. FRAND compliance is assessed by reference to the distributor’s added val-
ue and the remuneration or compensation afforded to integrated, affiliated or associated
distributors, including through intra-group settlement mechanisms. The framework accords
& primacy to negotiation within fixed deadlines, requires confidential notification of agree-
ments and cost documentation to national supervisory authorities and provides for ex post
FRAND review, including prohibition of non-compliant terms and arbitration where neces-
sary. The Commission, after consulting the ENRRB, is to issue FRAND Guidelines to promote
: consistent application, supported by supervisory cooperation and information-sharing to en-
sure effective enforcement.

Keywords: FRAND guidelines; European Network of Rail Regulatory Bodies; Open Sales and
Distribution Model

I. Introduction consistent user experience. These business models

correspond to the vision underlying the Open Sales

To facilitate access to sustainable transport and and Distribution Model (OSDM)," which promotes
strengthen the internal market in the field of trans- open, standardised and interoperable access to dis-
port, independent digital rail ticket distributors op- tribution interfaces and contributes to a customer-
erating only in distribution markets play a key role oriented, competitive and sustainable European
by not limiting their services to a single railway un- transport system.

dertaking. They typically offer access to rail services
across multiple operators and routes and may inte-
grate other modes of transport within a unified dig-

ital environment. Their platforms go beyond simple
point-ofsale functions by curating end-to-end rail
connections, offering tailored customer service and
maintaining direct relationships with users. Com-
pared to basic distribution models that merely redi-
rect customers to transport operators, digital rail tick-
et distributors add significant value by combining
and optimising rail connections while ensuring a
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- forcement practice. As a result, the conditions under

- which such remuneration should be granted, and the
benchmarks governing its adequacy, remain largely
‘undefined.
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While competition authorities have increasingly
ed thatindependent digital rail ticket distrib-

7 require distribution commissions to en-
the contestability of distribution markets vis-3-
5 vertically integrated transport undertakings, this
Zg has neither been translated into a coherent

binding legislative framework at Union level nor
fficiently concretised in administrative and en-

Il. Literature Review and Methodology

The existing literature on rail transport has primari-
ly focused on interoperability, data access and tech-
nical standardisation of ticketing systems. In this
context, Gill and Kerber situate the Deutsche Bahn
case within the broader debate on data access as a
key parameter of competition in digital ecosystems,
arguing that sector-specific regulation and data
trustee solutions may be required to effectively ad-
dress competition problems arising from vertical in-
tegration.?

While the literature has identified the importance
of data access and vertical integration in digital rail

_—

2 Wolfgang Kerber and Daniel Gill, “The German Competition
Case “Deutsche Bahn”, Governance of Railway Mobility Data,
and Data Trustee Solutions’ [2024] SSRN <https://ssrn.comy/
abstract=5125093>; cf Christian Koenig and Carlos Deniz Ce-
sarano, ‘Wettbewerbsfihige multimodale digitale Mobilititsdien-
ste durch europaische Regulierung! [2023] IR 128; Christian
Koenig and Carlos Deniz Cesarano, ‘Wettbewerb im Vertrieh
internetbasierter Mobilititsplattformen’ [2023] N&R 42, The case
concerns access by independent multimodal mobility service
providers to real-time railway data necessary for integrated jour-
ney planning and ticketing, where restrictions on such access
may distort downstream competition, Deutsche Bahn
(B9-144/19) Bundeskartellamt Decision [2023); Monopolkom-
mission, ‘Bahn 2023: Time to GO: Endlich qualitatswirksam in
den Wettbewerb! (9. Sektorgutachten)’ [2023] <https://www
.monopolkommission.defimages/PDF,’SG!ng_bahn_volltexz.pdf>,
paras 162-176.

3 Koenig and Cesarano, ‘Wetthewerbsfihige multimodale digitale

Mobilititsdienste durch europdische Regulierung!’ (n 2),

4 Koenig and Cesarano, ‘Wettbewerbsfihige multimodale digitale

Mobilititsdienste durch europdische Regulierung!” (n 2).

5 |.B. Alhassan and others, ‘Public transport users’ willingness-to-

pay for a multi-county and multi-operator integrated ticket:
Valuation and policy implications’ [2022] 45 RTBM 100836,
show that integrated ticketing systems generate significant user
benefits, for which users exhibit a substantial willingness to

pay.

and mobility markets, the remuneration of indepen-
dent digital rail ticket distributors remains underde-
veloped. Although recent contributions propose ex-
tending FRAND-based (fair, reasonable and non-dis-
criminatory) remuneration to multimoda] ticket dis-
tribution, its interaction with value-adding distribu-
tion services and margin squeeze risks is not yet ful-
ly explored ?

This article builds on these contributions. Section
Il sets out why digital rail ticket distribution requires
a distinct regulatory response. Section IV explains
why Article 102 TFEU alone is insufficient. Section vV
develops the proposed FRAND benchmark and the
case for a reasonably efficient competitor-oriented
approach. Section VI turns to institutional design
and enforcement,

ll. Why Digital Rail Ticket Distribution
Requires a Distinct Regulatory
Approach

1. Value of Digital Rail Distribution

Digital rail ticket distribution differs fundamentally
from distribution models in other network indus-
tries. While distribution in sectors such as energy or
telecommunications typically consists of resale activ-
ities with limited value creation - for example, where
suppliers purchase electricity on wholesale markets
and resell it to end-users under their own brand with-
out materially altering the underlying product - dj g-
ital rail ticket distribution involves the integration,
aggregation and optimisation of transport services
across multiple operators and routes,*

Independent digital rail ticket distributors do not
merely act as intermediaries but provide value-
adding services, in particular by combining frag-
mented transport offers into coherent travel options,
enabling integrated journey planning across opera-
tors and routes, and facilitating seamless booking
and ticketing within a single interface. These func-
tionalities reduce transaction and information costs
and allow users to compare and select transport op-
tions more efficiently.®

This value-adding character distinguishes digital
rail ticket distribution from traditional resale models
and provides the economic basis for a distinct regu-
latory treatment, in particular with regard to the re-
muneration of distribution services,
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2. Vertical Integration

“Vertically integrated transport undertaking’ means
an undertaking or a group of undertakings where the
same natural or legal person, or the same persons,
have the ability, directly or indirectly, to exercise con-
trol, and where such undertaking or group is active
in the transport sector at both the level of transport
services and/or infrastructure and at the level of dis-
tribution.® Associated or affiliated undertakings in-
clude not only distribution entities that are (partial-
ly) owned or controlled by the vertically integrated
entity, but also those that are closely linked in per-
marnent business terms.”

The viability of digital rail ticket distribution de-
pends on the recovery of costs, including capital
costs, either through distribution commissions or
through intra-group settlement mechanisms. While
these mechanisms are functionally equivalent from
an internal perspective, they differ fundamentally in
their economic effects. Vertically integrated distrib-
utors may rely on intra-group cost allocation and
cross-subsidisation, independent digital rail ticket
distributors depend on the successful sale of tickets,
causing a high degree of variability within the cen-
tral revenue source.

This structural asymmetry creates a financial im-
balance to the detriment of independent digital rail
ticket distributors. Vertically integrated undertak-
ings may have both the ability and the incentive to
limit or deny adequate distribution commissions,
thereby undermining the viability of independent
business models. As a result, vertical integration may
distort competition in distribution markets.

A sector inquiry by the Monopolkommission in-
dicates a high degree of concentration in favour of
Deutsche Bahn’s integrated distribution channels.
In the German long-distance passenger rail market,
the upstream market structure is highly concentrat-
ed, with a market share of approximately 96%. In a
comparison of major online distribution platforms
for long-distance rail tickets, approximately 9o% of
user access was recorded via bahn.de. Independent
distributors account only for a residual, single-dig-
it share of online traffic, highlighting the marginal
position of independent competition in this seg-
ment.®

In France, the Autorité de la concurrence ob-
tained binding commitments in the rail ticket dis-
tribution sector following concerns that the Nation-

al Company of the French Railways (Société na-
tionale des chemins de fer frangais, SNCF) had
favoured its own online subsidiary over competing
travel agencies.”

In 2021, 80-90% of Renfe’s (Spain) online ticket
revenues were generated via its own direct chan-
nels, compared to only 10-20% via third-party plat-
forms, with individual intermediaries each account-
ing for no more than 0-5%. The Commission pro-
visionally considered that Renfe, as a vertically in-
tegrated operator, holds a dominant position in the
downstream online ticket distribution market, high-
lighting the marginal role of independent distribu-
tors.'°

This illustrates the structural risk of market fail-
ure inherent invertical integration: control over up-
stream inputs and customer access enables inte-
grated undertakings to favour their own down-
stream channels. In the absence of a regulatory en-
titlement to distribution commissions, such under-
takings may, due to market power asymmetries, un-
dermine independent distributors by denying ade-
quate remuneration, even where contractual
arrangements formally exist. Intra-group cost set-
tlement mechanisms further reinforce this imbal-
ance, distorting competition and undermining a
level playing field.

-_

6 Drawing on the legal definitions found in energy-sector-specific
regulation, Art 2, pt 53 Directive (EU) 2019/944 of the European
Parliament and of the Council on common rules for the internal
market for electricity and amending Directive 201 2/27/EU [2019]
O) L158/125; Art 2, pt 43 Directive (EU) 2024/1788 of the Euro-
pean Parliament and of the Council on common rules for the
internal markets for renewable gas, natural gas and hydrogen,
amending Directive (EU) 2023/1791 and repealing Directive
2009/73/EC [2024] O) L2024/1788. E.CA Economics, ‘Vertical

integration, competition and efficiency in the rail industry: Eco-

nomic trade-offs’ [2024], -:httpsu’/www.e—ca.com"economic-trade

_offs-in-railway/> provides an overview of market structures and

degrees of vertical integration in the European rail sector and

finds that no single organisational model is unambiguously
superior.

7 Vertically integrated, associated and affiliated undertakings shall
be treated in a comparable manner, to the extent that similar
intra-group cost settlement mechanisms or economic dependen-
cies may arise.

8 Monopolkommission, ‘Bahn 2021: Wettbewerb in den Takt! (8.
Sektorgutachten)’ [2021] <https:ffwww.monopolkcmmission.dd |
images/PDF/SCu’Bsg_bahn_volItex't.pdf>, para 329; Monopolkom-
mission, ‘Bahn 2023’ (n 2), paras K1, 18, 144, |

9  Autorité de la concurrence, ‘Sale of train tickets’ (press release)
[2014] <https:f!www.autoritede1aconcurrence.fr.’en/.commun[qugi
-de-presse/2-october-2014-sa le-train-tickets> |

10 Renfe (Case AT.40735) Commission Decision [2024] C(2024) 13:5
final, para 57. 3

!
.
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imits of Article 102 TFEU in
sing Margin Squeeze in Digital
icket Distribution Markets

t é'viability of independent digital rail tick-
stributors, margin squeezes must be avoided.
| squeezes are recognised in the case law of
rt of Justice of the European Union (CJEU) as
tegory of abuse of a dominant position under Ar-
02 TFEU."' A dominant undertaking has a spe-

sponsibility not to allow its behaviour to im-
genuine, undistorted competition on the inter-
market,

From an economic perspective, margin squeezes
esent a form of an abuse of market power akin
predatory pricing. Predatory pricing occurs
vhere a company accepts short-term losses in order
drive competitors out of the market and subse-
uently earn supracompetitive profits. Whereas
p,_rf;d'a_to'ry pricing typically takes place in a single
- market, a margin squeeze arises in vertically relat-
ed markets.
~ Margin squeezes are induced where a vertically
integrated undertaking supplies upstream services
to non-vertically integrated competitors while leav-
ing such a narrow spread between the upstream
(I‘whdlesale’) charge and its own end-customer (‘re-
tail’) price that competitors cannot generate suffi-
cient contribution margins. Even where subject to a
duty to deal, the undertaking may thereby leverage
its upstream market power into the downstream mar-
ket, capturing the innovation or efficiency rents of
its rivals and depriving them of their competitive ad-
vantage.

Margin squeeze type 1 may arise where wholesale
charges are excessive, retail prices are abusively low,
or a combination of both occurs, However, the exis-
tence of an abusive margin squeeze does not depend
on the abusive nature of each individual charge, but

11 Cases C-280/08 P Deutsche Telekom [2010] ECLI:EU:C:2010:603;
C-209/10 Post Danmark 1 [2012] ECLIEU:C:2012:1 72; C-52/09
TeliaSonera [2011) ECLIEEU-C-2011 :83; C-295/12 P Telefénica
[2014] ECLL:EU:C:2014:2062; C-23/14 Post Danmark I [2015]
ECLI:EU:C:2015:651.

12 Case C-280/08 P Deutsche Telekom [2010]
ECLI:EU:C:2010:603.

13 Cases C-52/09 TeliaSonera [12011] ECLLEU:C:201 1:83, para 64;
C-295/12 P Telefénica [2014] ECLE:EU:C:2014:2062, para 124,

14 Art 60 of Directive (EU) 2024/1788.

on the insufficient margin resulting from the overall
pricing structure.'?

Margin squeeze type 2 occurs where the spread
between wholesale and retail charges remains posi-
tive but insufficient, in particular in light of the need
for a risk-adjusted return on the significant invest-
ments required for innovative services.

Whenassessing the adequacy of the margin, grant-
ed distribution commissions must be considered and
included in the achievable margin calculation under-
lying the margin squeeze test.

Since digital rail ticket distributors depend on ac-
cess to the vertically integrated undertaking’s travel
permissions, wholesale charges constitute unavoid-
able input costs. Where these charges approach or
exceed the retail price, independent distributors can-
not operate profitably. By aligning wholesale and re-
tail prices, the integrated undertaking can effective-
ly eliminate the margin available to downstream
competitors, making it impossible for them to offer
competitive retail fees. Demand will consequently
shift to the integrated undertaking’s own distribu-
tion channels, leading to the foreclosure of indepen-
dent distributors.

The enforcement of Article 102 TFEU is subject
to structural limitations when addressing margin
squeeze practices in digital rail distribution mar-
kets. As an ex post instrument, it requires complex
economic assessments and detailed case-specific
evidence, which may significantly delay interven-
tion. In dynamic and innovation-driven markets,
enforcement delays entail a significant risk of irre-
versible foreclosure. Independent distributors may
be forced to exit the market before remedies can
be imposed, resulting in a loss of innovation and
competitive pressure that cannot easily be re-
stored.

Moreover, a finding of abuse generally requires at
leasta potential foreclosure effect; the mere existence
of a margin squeeze is not, in itself, sufficient.'® In
markets characterised by entrenched vertical integra-
tion, however, structural incentives to discriminate
are inherent.

Comparative regulatory experience reinforces
this conclusion. Even in sectors such as energy,
where extensive unbundling obligations coexist
with access and tariff regulation, unbundling serves
only as one element within a broader regulatory
framework." By contrast, the rail sector is subject
to less comprehensive structural separation, there-
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by strengthening the case for ex ante regulation of
distribution commissions.””> While accounting sep-
aration may facilitate ex post detection, it does not
prevent exclusionary pricing strategies from being
implemented. As a result, anti-competitive effects
may materialise before effective enforcement can oc-
cur.

The Commission’s commitments decision in
Renfe illustrates these shortcomings. While the case
addressed access to content and real-time data for
third-party ticketing platforms, distribution fees
were explicitly excluded and left to potential scruti-
ny under Article 102 TEEU.'® This underscores that
digital rail distribution markets give rise t0 multiple,
distinct competition law concerns = such as data ac-
cess, platform interoperability and remuneration
structures — which are typically assessed in isolation
rather than jointly. As a result, enforcement remains
fragmented and may fail to capture the cumulative
competitive effects in complex multimodal distribu-
tion environments.

Empirical evidence supports these concerns. Are-
cent study of the Erench market finds that distribu-
tion commissions granted by SNCF are insufficient,
thereby supporting the existence of a margin
squeeze.] 7 This has adverse effects on both competi-
tion and consumer welfare, further underscoring the
need for regulatory intervention.

Against this background, reliance on Article 102
TEEU alone is insufficient to ensure effective com-
petitionin digital rail ticket distribution markets. The
risk of irreversible foreclosure in vertically integrat-
ed platform environments pointstoa structural mar-
ket failure justifying ex ante regulatory safeguards.
Such regulation would establish abenchmark for dis-
tribution commissions, guiding negotiations, facili-
tating oversight and ensuring a level playing field,
while reducing reliance on case-by-case enforce-
ment.

Sector-specific regulation in other network indus-
tries provides a useful point of reference. For exam-
ple, Article 74 of Directive (EU) 2018/ 197218 provides
for price control mechanisms aimed explicitly at pre-
venting margin squeeze. Recital 192 emphasises that
such measures are necessary to ensure that the
spread between retail and access prices allows for
sustainable competition. This demonstrates that the
prevention of margin squeeze is recognised as a Teg-
ulatory objective beyond the confines of competition
law.
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V. FRAND Remuneration and the
Appropriate Benchmark

1. Fair, Reasonable and Non-
Discriminatory

The costs for independent digital rail ticket distribu-
tors are characterised by high initial investments in-
curred in connection with the development of plat-
form technologies and the programming of algo-
rithms. Fixed costs in ongoing operations consist, in-
ter alia, of personnel costs, costs to ensure the oper-
ation of the online portals and applications, and mar-
keting and advertising costs. Variable costs of digital
rail ticket distributors include, e.g., processing costs
for bookings, processing fees for debit and credit
cards, given that a platform also handles payment
processing, or cancellation and refund costs. In addi-
tion, however, thereare significantly higher overhead
costs, which consist, in particular, of marketing costs,
system cOStS (related to the technical provisionof dig-
ital rail ticket distribution services), personnel costs,
as well as other overhead costs (e.g., COSts in connec
tion with office buildings or customer support and
information, which is often carried out by the com-
pany’s own service centres). Another digital rail tick-
et distributor’s cost component to be included in the
composition of the distribution commission cOm-
prises data access fees, calculated on the basis of ad-
ditional costs of granting data access.

Having regard to the substantial investments by
digital rail ticket distributors, it is not sufficient to
ensure that they receive a distribution commission
as such. Rather, the commission granted has to be
composed on FRAND terms. While the determina-
tion of FRAND-compliant remuneration necessarily S
involves a consideration of the underlying costs, the
European legislator may appropriately refrain fro
codifying overly specific or uniform cost models.
This allows for necessary flexibility in the applica:

15 Cf Chapter Il of Directive 2012/34/EU of the European Parliament
and of the Council establishing a single European railway area
[2012) O L343/32.

16 Renfe (Case AT.40735) Commission Decision [2024] o))
C2024/2269, para 13.

17 ). Juts and D. Sevy, /On the level of commission applied by
for the distribution of its train tickets' [2024] Compass Lexecon.

18 Directive (EU) 2018/1972 of the European Parliament and of
Council establishing the European Electronic Communications
Code [2018] O) L321/36.
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1 of FRAND principles across different market
tellations and evolving business models, while
ensuring that the regulatory framework remains
aptable and proportionate.
FRAND originates in the context of patents and
é_iil(:r&asingly found its way into competition law
and regulatory frameworks, most prominently
 through the Digital Markets Act (DMA)'? 2° The DMA
explicitly incorporates FRAND concepts, with
Recital (61) and Article 6 requiring gatekeepers to en-
 sure fair, reasonable and non-discriminatory access
conditions, including transparent pricing and effec-
2 tive dispute resolution. Furthermore, the Commis-
sion’s approval of Telia Company’s acquisition of
‘Bonnier Broadcasting was conditional on commit-
ments to license broadcasting content to competitors
on FRAND terms.?'

In line with well-established regulatory postulates
insectors such as telecommunications and postal ser-
vices, the obligation to ensure FRAND remuneration
derives from the fundamental principle of undistort-
ed competition underpinning Article 102 TFEU. This
principle requires that market players, irrespective
of vertical integration, are able to compete effective-
ly and that market access is not hampered by discrim-
inatory pricing structures or economic coercion re-
sulting from dominant positions. FRAND-based dis-
tribution commissions, therefore, serve as a structur-

19 Regulation (EU) 2022/1925 of the European Parliament and of the
Council of 14 September 2022 on contestable and fair markets in
the digital sector and amending Directives (EU) 2019/1937 and
(EU) 2020/1828 [2022] O] L265/1.

20 Andreas Schwab in Rupprecht Podszun (ed), Digital Markets Act
(1st edn, Nomos 2023), para 295; cf Recital (9) of Regulation (EU)
2024/1789 of the European Parliament and of the Council on the
internal markets for renewable gas, natural gas and hydrogen,
amending Regulations (EU) No 1227/2011, (EU) 2017/1 938, (EU)
2019/942 and (EU) 2022/869 and Decision (EU) 2017/684 and
repealing Regulation (EC) No 715/2009 [2024] OJ L2024/1789
underlines that energy sector tariffs must comply with non-
discrimination and cost-reflectivity principles, ensuring a level
playing field, as these principles ultimately reflect the application
of FRAND terms.

21 Telia Company/Bonnier Broadcasting Holding (Case M.9064)
Commission Decision [2019] C(2019) 7985 final.

22 Cases C-280/08 P Deutsche Telekom [2010] ECLI:EU:C:2010:603;
C-209/10 Post Danmark  [2012) ECLI:EU:C:2012:1 72; C-52/09
TeliaSonera [2011] ECLI:EU:C:2011 :83; C-295/12 P Telefénica
[2014] ECLI:EU:C:2014:2062; C-23/14 Post Danmark II [2015]
ECLI:EU:C:2015:651.

23 Art 69 of Proposal for a Regulation of the European Parliament
and of the Council on digital networks, amending Regulation (EU)
2015/2120, Directive 2002/58/EC and Decision No 676/2002/EC
and repealing Regulation (EU) 2018/1971, Directive (EU)
2018/1972 and Decision No 243/2012/EU (Digital Networks Act)
[2026] COM(2026) 16 final.

al guarantee to maintain the contestability of digital
rail ticket distribution markets. The prohibition of
abusive margin squeezes recognised in the case law
of the CJEU constitutes a concrete expression of this
principle, ensuring fair, reasonable and non-discrim-
inatory access to essential inputs.??

Although FRAND terms are not explicitly defined
in the energy sector, the principles of non-discrimi-
nation and cost-reflectivity laid down, e.g., in Regu-
lation (EU) 2024/1789, reflect fundamental FRAND
objectives, demonstrating that such terms are inher-
enttoregulatory frameworks. In the draft Digital Net-
works Act,”® reliance is likewise placed on FRAND
principles within the framework of symmetrical reg-
ulation, particularly in the context of access to in-
house wiring,

The application of the FRAND principle to distri-
bution commissions is in alignment with the broad-
er concept of FRAND access to all infrastructures, ser-
vices and data to which rail undertakings themselves
have access and which are necessary to compete in
the market. A consistent application of FRAND terms
across different but interlinked upstream markets
within the rail sector ensures coherence in market
access conditions and prevents discriminatory prac-
tices that may arise from vertical integration and mar-
ket power. Although the relevant markets may differ,
they are functionally connected within the same val-
ue chain.

Harmonisation through FRAND contributes to ef-
fective competition by setting transparent, non-dis-
criminatory and cost-based standards for access and
remuneration, thereby supporting a level playing
field.

Fairness: In order to safeguard the principle of fair-
ness within the meaning of competition law, distrib-
ution commissions must not be linked to conditions,
obligations or concessions that are not objectively
necessary or reasonably related to the wholesale
transaction or the retail service quality. Practices such
as tying the distribution commission to unrelated
contractual or factual concessions, particularly where
imposed unilaterally or under unequal bargaining
conditions, may exploit market asymmetries, distort
negotiations and undermine effective competition,
Such behaviour may amount to unfair trading con-
ditions contravening the principles of good faith
(bona fide).

Reasonableness: In order to ensure the economic
viability and competitiveness of digital rail ticket dis-
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tributors operating only in distribution markets, it is
essential that distribution commissions reflect the
economic value of the service provided. A remuner-
ation significantly below economic value may hin-
der the ability of efficient market participants to sus-
tainably operate, compete and innovate. Ensuring
that distribution commissions are commensurate
with the economic value of the distribution service
contributes to maintaining a level playing field.

Non-discriminatory: To exclude discrimination, in-
dependent digital rail ticket distributors who operate
from a demand (retail client) perspective on the same
relevant retail market shall be entitled to distribution
commissions under functionally equivalent terms in
relation to the remuneration or compensation grant-
ed by transport providers to their integrated, affiliat-
ed or associated digital rail ticket distributors, taking
into account that integrated digital rail ticket distrib-
utors also receive remuneration or compensation
through intra-group settlement, vertical cost alloca-
tion or group accounting mechanisms. A discrepan-
cy between internal and external distribution remu-
neration or compensation would severely distort
competition and endanger the competitiveness of in-
dependent digital rail ticket distributors. Integrated
digital rail ticket distributors could abuse their verti-
cal leveraging power and, through hidden cross-sub-
sidies, be able to endanger the market position of ex-
ternal digital rail ticket distributors through low-
price or predatory pricing tactics.

2. Long-Run Average Incremental Costs
and Efficient Competitor Test

In determining the economic value of digital rail tick-
et distribution services, a cost-oriented approach
should be applied, taking into account the efficient-
ly incurred costs of providing the distribution ser-
vices, including a reasonable profit margin. Such a
methodology ensures transparency, objectivity and
predictability in the assessment of remuneration and
mitigates the risk of exploitative or exclusionary prac-
tices.

When determining adequacy, the achievable mar-
gin shall be compared to a cost benchmark sufficient
to assess whether the achievable margin can cover
all (efficient) costs of digital rail ticket distribution
services, including an adequate profit meu"gin.24 In
this context, the Long-Run Average Incremental Cost

(LRAIC) approach is particularly suitable.?® LRAIC
provide an appropriate, well-established cost bench-
mark to implement the economic concept of adequa-
cy of theachievable margin to avoid margin squeezes,
which will likely guide regulatory practice to apply
LRAIC as a cost benchmark due toits regulatory prac-
ticability, even if not explicitly codified in this Regu-
lation.

LRAIC comprises the average of all (variable and
fixed) costs incurred by an undertaking to produce a
particular product. While average avoidable costs
(AAC) are specific to each unit (such as raw materi-
als, energy and packaging), LRAIC refers specifical-
ly to each line of production. A pricing scheme will
be, in general, considered legal if effective prices are
above LRAIC, whereas the scheme will be illegal if =
effective prices are below AAC. As long as effective -
prices remain consistently above LRAIC (according
to the prevailing as-efficient competitor, AEC, test:
of the dominant undertaking), it is presumed to al-
low an equally efficient competitor to cornpete prof-
itably notwithstanding rebates or discounts in any
form whatsoever. In cases where effective prices are
set between LRAIC and AAC, other factors indicat-
ing illegal (margin squeeze) foreclosure should be
considered to rebut the presumption.

The price level of the vertically integrated under-
taking’s end-customer services on the distribution
markets should be compared to the LRAIC incurred
by independent digital rail ticket distributors to de-
termine the adequacy of the margin. Accordingly, it
is not sufficient to assess whether the margin isad-
equate to cover the costs of an equally efficient —
hence vertically integrated — competitor (AEC).
Against this background, a modification of the AEC
test should be considered.

EU competition law recognises the AEC test as an
analytical benchmark in price-based exclusion cases,
including margin squeeze.”®

In Deutsche Telekom, Advocate General Mazdk ex-
pressed reservations as regards a modification of t

24 Case C-52/09 TeliaSonera [2011] ECLEEU:C:2011:83, para

25 Communication from the Commission Amendments to the
Communication from the Commission — Guidance on the Com
mission’s enforcement priorities in applying Art 82 of the EC
Treaty to abusive exclusionary conduct by dominant und
[2023] O) C116/1 (Amendments to the Guidance on the
ment of Art 82), Annex para 5.

26 Case C-52/09 TeliaSonera [2011] ECLI:EU:C-2011:83, para
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AEC test, without, however, excluding such a possi-

bility altogether.”” Subsequently, in Unilever Italia,

‘the CJEU clarified that the AEC test does not consti-

fute a uniform or exhaustive benchmark, but rather

forms part of a broader analytical toolkit. In particu-

1ar, the Court emphasised that its application is con-

fext-dependent and may, in certain circumstances, re-

gaire adaptation:
As regards the ‘as efficient competitor’ test [...], it
should be noted that that concept refers to various
tests |...| assessing the ability of a practice to pro-
duce anti-competitive exclusionary effects |..].
Such a test may be inappropriate [...] in the case
of certain non-pricing practices |...| or where the
relevant market is protected by significant barri-
ers. Moreover, such a test is only one of a number

of methods [...].2%

This line of reasoning has since been reflected in the
Commission’s Amendments to the Guidance on en-
forcement priorities under Article 82 EC.?°

In its Recommendation on consistent non-dis-

erimination obligations and costing methodologies,

the Commission introduced the Economic Replica-
bility Test (ERT), which assesses whether a competi-
tor can economically replicate the retail offer of a ver-
tically integrated operator with significant market
power on the basis of available wholesale inputs.*”
While a negative outcome may indicate a pricing
structure capable of producing exclusionary effects,
the Commission explicitly clarified that the ERT nei-
ther replaces nor is equivalent to an ex post assess-
ment under Article 102 TFEU. Rather, it constitutes
an ex ante regulatory instrument tailored to the spe-
cific objectives of sectoral regulation.’’

This distinction is of central importance. The AEC
test, as developed in the case law, was conceived in
the context of ex post abuse control and does not

27 Case C-280/08 P Deutsche Telekom [2010]
ECLEEU:C:2010:2012, Opinion of AG Mazék, para 50.

I8 Case C-680720 Unilever ltalia [2023] ECLI:EU:C:2023:33, paras
56-57.

2% Amendments to the Guidance on the enforcement of Art 82,
Annex para 3.

38 Commission Recommendation on consistent non-dlscnmma.:aon
ehifgations and costing methodologies to promote
and enhance the broadband investment environmest (2013}
£i2013) 5761 final, paras 61-65.

31 b, para 63.

constitute a mandatory blueprint for ex ante regula-
tory intervention. Accordingly, the relevant question
is not whether Article 102 TFEU requires reinterpre-
tation, but whether a de lege ferenda regulatory
benchmark should mirror the incumbent’s cost
structure.

In this respect, the economic and structural con-
ditions of the market under consideration militate
against a strict AEC benchmark. Rather, the situation
of a reasonably efficient competitor only active at the
distribution level should be decisive, engaging in
high initial investments in innovative digital rail tick-
et distribution services incurred in connection with
the development of platform technologies and the
programming of algorithms, thereby facing high cap-
ital and retail market risks, Therefore, instead of
benchmarking only in relation to the vertically inte-
grated undertaking’s retail price (p), its upstream
price (a) and to its own downstream costs (¢} under
the AEC test formula (p 2 a + ¢}, an effective avoid-
ance of margin squeezes requires here p2a = d fd =
LRAIC incurred by independent digital rail tickes dis-
tributors). This is necessary because:

- Vertical integration, scale, and scope advantages
of the vertically integrated undertaking only lead
to lower costs for the vertically integrated under-
taking itself, but not for the independent digital
rail ticket distributors;

~ Independent digital rail ticket distributors only ac-
tive in the distribution markets cannot cross-sub-
sidise low retail (distribution) prices from trans-
portrevenues or other group resources, but are con-
fined to refinancing mechanisms within their re-
spective distribution market. Channelled through
more or less hidden intra-group settlement tech-
niques, cross-subsidies within the vertically inte-
grated undertaking to finance low retail (distribu-
tion) prices create tremendous financial imbal-
ances and discrimination between vertically inte-
grated and independent digital rail ticket distribu-
tors, which can only be remedied, most effective-
ly in conjunction with unbundling regulation, on
the basis of the reasonably efficient competitor test;

- The purchase and integration of the travel permis-
sions by the external digital rail ticket distributors
incur transaction, integration and handling costs
which are not incurred internally by the vertical-
ly integrated undertaking; and

~ External digital rail ticket distributors must regu-
- larly undercut the price of the vertically integrat-
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ed undertaking (which, as a national champion,
often emerged from a state monopely or public
service undertaking) in order to overcome the lat-
ter's goodwill advantages.

VL. Institutional Design and Enforcement

The following sets out and explains a proposed reg-
ulatory provision. It aims to ensure fair, reasonable
and non-discriminatory conditions for distribution
COImmissions.

1. Negotiation

A regulatory provision should stipulate that the dis-
tribution commission is, in principle, subject to con-
tractual freedom and that negotiated distribution
commissions take precedence. However, in order to
counteract market power asymmetries, negotiations
and the composition of distribution commissions
should be subject to legal restrictions, in accordance
with FRAND terms, and to a negotiation require-
ment. Distribution commissions should be negotiat-
ed between transport providers and digital rail tick-
et distributors upon a written request by the respec-
tive digital rail ticket distributor.

2. Notification and Confidentiality

A regulatory provision should minimise administra-
tive burden by providing that distribution commis-
sions are subject to prior negotiation between the
parties concerned, accompanied by an obligation on
the respective negotiating parties to submit the ne-
gotiated outcome to the National Supervisory Au-
thority (NSuA).

The notification obligation should serve to create
an incentive for the negotiating parties to conduct
negotiations in accordance with FRAND terms. The
potential for ex post scrutiny should be established
from the outset, thereby discouraging unfair and dis-
criminatory practices and contributing to a more bal-
anced negotiation environment, particularly in situ-
ations of asymmetric bargaining power. Such asym-
metries are often inherent in vertically integrated or
highly concentrated markets, as typically observed
in the transport sector, and risk the distortion of com-

petition in the absence of appropriate regulatory
oversight.

The notification should trigger the ex post control
of the distribution commission agreement by the
NSuA. To carry out this assessment in an expeditious
and effective manner, the NSuA should be provided,
through the notification, with all necessary docu-
mentation, including the distribution commission
agreement, the cost documentation relating to the
provision of digital rail ticket distribution services by
the (vertically integrated) transport provider on the
one hand and by the independent digital rail ticket
distributor on the other, as well as any other docu-
ments necessary for monitoring compliance with
FRAND terms in distribution commission agree-
ments. The NSuA may request any further FRAND-
relevant data and documentation from the parties
concerned.

The digital rail ticket distributor’s documentation
should be necessary to assess the recovery of the costs
of efficient service provision by, and specifically re-
lated to, independent digital rail ticket distributors,
including a reasonable profit margin, while the tick-
et provider’s documentation should be needed to en-
able the assessment of the margin between the whole-
sale charge and the retail charge. The submission and
handling of such documentation should be carried
out by the NSuAs and the parties concerned under
strict protection of business confidentiality. Any da-
taand documentation submitted by the parties to the
NSuA, in particular cost documentation containing
business secrets, should not be disclosed by the NSuA
to the other party unless the respective owner of this
business data agrees in writing to such disclosure.

3. Ex post Review by NSuAs

A regulatory provision should stipulate that the
NSuA assesses, for each individual distribution com-
mission agreement and the related cost documenta-
tion, compliance with FRAND terms.

On the basis of the submitted cost documentation,
the NSuA should also be able to compare the costs
of digital rail ticket distribution services of the inde-
pendent digital rail ticket distributor with those of
other non-vertically integrated digital rail ticket dis-
tributors operating only in distribution markets, in
order to apply a cost-oriented FRAND approach in
line with the reasonably efficient competitor test.
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tasks assigned to NSuAs do not constitute a
mentally new regulatory function but rather
on existing competences and institutional
ctures. NSuAs can be integrated into existing na-
regulatory authorities, in particular within es-
»d departments responsible for the rail sector,
allowing economies of scale and scope with-
administrative apparatus to be leveraged. In
Member States, such sector-specific expertise
ady available. Therefore, the assessment of dis-
stion commissions under FRAND terms repre-
s an extension of existing activities, relying on
=stablished economic methodologies, such as
hased assessments and reasonably efficient
petitor tests, as applied in competition law and
cto: -specific regulation, for example, in the context
“margin squeeze analysis.

Where the NSuA determines that the distribution
ission agreement does not comply with this
Jation, in particular with FRAND terms or oth-
provisions of competition law, it should prohibit
e application of the incompatible terms and con-
‘itions of that agreement and, without requiring an
splication by either negotiating party, initiate ex
io an arbitration procedure. This mechanism
suld mitigate the impact of market asymmetries
“am regulatory control, enable prompt remedial ac-
#on, and ensure the establishment and mainte-
mance of FRAND remuneration, thereby safeguard-
ing effective competition within the internal mar-

4. Arbitration

A regulatory provision should stipulate that the arbi-
tration procedure serves to ensure compliance with
FRAND terms in individual cases while preserving
. the limits of self-regulation by providing a structured

and impartial mechanism for resolving disputes be-
tween negotiating parties without substituting pri-
vate autonomy.

The arbitration procedure should apply where ne-
gotiations between the parties have failed (case 1) and
_where the NSuA, following an ex post control of the
- distribution commission agreement, prohibits the

application of incompatible terms and conditions
{case 2). It should further define the circumstances
in which negotiations are deemed to have failed. Ne-
gotiations should be considered to have failed if (i) a

distribution commission agreement is not reached,
(ii) either party explicitly refuses to negotiate, or (ii)
the railway undertaking does not submit an answer
to the request by the independent digital rail ticket
distributor.

In the first case, the arbitration procedure should
apply upon a written application by a negotiating
party. In the second case, arbitration proceedings
should be initiated ex officio by the NSuA. The NSuA
should act as an arbitrator and, after hearing the par-
ties, submit a concrete recommendation on the terms
and conditions of a distribution commission agree-

ment.

5. FRAND Guidelines

A regulatory provision should ensure the har
monised application of the principle of FRAND terms
in distribution commission agreements across the
Union by empowering the Commission to adept
guidelines (FRAND Guidelines), taking utmost ac-
count of the outcome of consultations with the Ea-
ropean Network of Rail Regulatory Bodies {ENREB}.
The FRAND Guidelines should provide guidance to
the negotiating parties and to the NSuAs on the ap-
plication of the FRAND concept to distribution com-
mission agreements in the specific context of ex ante
regulation of single digital booking ticketing, inter
alia, with regard to vertical integration and asymme-
tries of market power in the transport sector. In par-
ticular, the FRAND Guidelines should provide guid-
ance on the implementation of FRAND terms in the
negotiation of distribution commission agreements,
the notification procedure, the ex post control of such
agreements and the arbitration procedure under this
Regulation.

While the European legislator might refrain from
codifying overly concrete or uniform cost models in
an act of approximation of national laws, the Com-
mission should be entrusted, where appropriate, to
establish concrete cost parameters in its FRAND
Guidelines. These parameters should support ex ante
negotiations, ex post control of distribution commis-
sion agreements and arbitration proceedings in light
of FRAND terms. This should ensure that indepen-
dent digital rail ticket distributors receive market-vi-

able remuneration in line with FRAND principles,
thereby enabling them to remain competitive and
economically sustainable.
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Distribution commissions that do not cover the
costs of efficient service provision by, and specifical-
ly related to, independent digital rail ticket distribu-
tors, including a reasonable profit margin, should be
prevented, as they are liable to cause foreclosure ef-
fects and distort competition. The cost parameters
set out in the ERAND Guidelines should therefore de-
fine cost-oriented and FRAND-compliant remunera-
tion, while remaining tailored to the specific condi-
tions of digital rail ticket distribution markets rather
than mirroring models from other network indus-
tries.

In addition to benchmarks and parameters defin-
ing substantive FRAND requirements, the Commis-
sion should also be empowered to further specify
procedural rules, conditions and modalities to be ap-
plied by the NSuAs for notification, ex post control
of distribution commission agreements and arbitra-
tion procedures within its FRAND Guidelines, with-
out prejudice to the competences of the NSuAs. This
should ensure a uniform and consistent application
of the Regulation within the internal market, as well
as effective enforcement and legal certainty for all
parties concerned.

6. Surveillance

Member States should ensure supervisory mecha-
nisms that secure compliance with FRAND terms,
primarily by monitoring distribution commission
agreements. These commissions should first be ne-
gotiated directly between transport providers and
digital ticket distributors on a FRAND basis. Regula-
tory intervention by national supervisory authorities
should be strictly residual, limited to situations
where negotiations and arbitration fail or where ex
post review identifies non-compliance with FRAND
standards or competition law.

NSuAs should act as arbitrators where negotia-
tions break down, where breaches of negotiation du-
ties are alleged, or where incompatible terms are pro-
hibited after ex post scrutiny. They should issue rec-
ommendations within defined deadlines under the
procedural law of the Member State.

Any ex post measures, and where necessary ex
ante obligations, should adhere strictly to proportion-
ality, particularly regarding cost-orientation and
transparent cost-accounting. Obligations on ade-
quate distribution commissions should be imposed

only once arbitration has been unsuccessfully ex-
hausted.

7. Participation of National Supervisory
Authorities Within the ENRRB

National supervisory authorities should cooperate
with one another and with the ENRRB. Drawing on
the positive experience of comparable cooperation
structures — including the European Network of Com-
petition Authorities (ECN), the Body of European
Regulators for Electronic Communications and the
Agency for the Cooperation of Energy Regulators
(ACER) — ENRRB provides the established platform
for coordination, information exchange and regula-
tory convergence. Given its expertise in the rail sec-
tor, it is well placed to address the regulatory chal-
lenges of digital rail ticket distribution and to ensure
coherence across the wider rail value chain.

The ENRRB should monitor national supervisory
practices, particularly regarding the implementation
of FRAND-related guidance, and assess their impact
on fair, non-discriminatory and effective competition
and on market functioning. It should also conduct
public consultations and analyse actual or potential
transnational markets affected by pricing and cost-
ing issues. To support transparency and consistent
regulatory outcomes, the ENRRB should be able to
issue opinions, common positions and recommenda-
tions on best practices, including on the implemen-
tation of FRAND-compliant distribution commission
agreements and regulatory measures with cross-bor-
der relevance. NSuAs should take full account of
these instruments when applying the framework in
their domestic markets.

8. Cooperation Between The Competent
Authorities and Regulatory Bodies

Key regulatory tasks should be entrusted exclusive
ly to independent national supervisory authorities
Member States should safeguard their institutiona
stability and independence during transposition
while retaining flexibility to allocate other regulato
ry tasks unless expressly restricted.

NSuAs, the ENRRB, the Commission, nationa
competition authorities and other competent bodie
should exchange all information necessary for apphy
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g the framework, in line with the principle of sin-
==re cooperation.

Proposal for a Regulation

\Article A: Remuneration of independent digital rail
ticket distributors

{1} "Transport providers with significant market
power shall grant independent digital rail ticket dis-
#ributors a remuneration for the distribution of
sransport services (distribution commission). 2The
istribution commission shall be fair, reasonable
non-discriminatory (FRAND terms), in particu-
in relation to the added value of the digital distri-
Bution services as well as to the remuneration or
<ompensation granted by transport providers to
gheir integrated, affiliated or associated digital rail
ticket distributors, taking into account that integrat-
#d, affiliated or associated digital rail ticket distrib-
utors also receive remuneration or compensation
through intra-group settlement, vertical cost alloca-
fion or group accounting mechanisms, irrespective
of its designation or structure in the internal settle-

{2) Distribution commissions shall be negotiated
first and primarily agreed on according to FRAND
terms, referred to in paragraph 1, between transport
viders and digital rail ticket distributors within a
period of 6 weeks upon a written request (including
by e-mail) from the respective independent digital
rail ticket distributor.
{3) 'The distribution commission agreement shall
benotified separately by both the transport provider
-and the digital rail ticket distributor to the compe-
tent National Supervisory Authority (NSuA) within
1 week of its conclusion and handled by NSuAs and
the parties under strict protection of business se-
- erets. *The notification, referred to in sentence 1,
shall include the distribution commission agree-
ment, the cost documentation relating to the provi-
sion of digital rail ticket distribution services by the
transport provider on the one hand and by the inde-
pendent digital rail ticket distributor on the other as
well as any other documents necessary for monitor-
ing compliance with FRAND terms in distribution
commission agreements. 3NSuAs may request fur-
ther FRAND-relevant data and documentation from
the parties. Any data and documentation submit-
ted by the parties to the NSuA, in particular their

cost documentation containing business secrets,
must not be disclosed by the NSuA to the other par-
ty.

(4) 'The NSuA shall assess, for each individual dis-
tribution commission agreement and the related
cost documentation, compliance with the FRAND
terms referred to in paragraph 1 within a period of
8 weeks after the notification pursuant to para-
graph 3 has been submitted to the NSuA. 2FRAND
terms shall, in particular, be deemed not to be met
where the negotiated distribution commission
agreement unduly restricts competition on distribu-
tion markets or impedes market access of indepen-
dent digital rail ticket distributors, including but not
limited to:

a) distribution commissions which do not cover
the costs of efficient service provision by, and
specifically related to, independent digital rail
ticket distributors, including a reasonable prof-
it margin;

b) distribution commissions that do not allow a
margin between the charge for the upstream
purchase of the travel permissions issued by the
transport providers (wholesale charge) and the
charge invoiced by their integrated, affiliated or
associated rail ticket distribution units for the
transport services (retail charge) at a level suf-
ficient to enable an independent digital rail tick-
et distributor to achieve an adequate profit mar-
gin; or
applying dissimilar conditions to equivalent
digital rail ticket distribution transactions with
digital rail ticket distributors, in particular fa-
voring vertically integrated, affiliated or associ-
ated distributors, thereby placing independent
digital rail ticket distributors at a competitive
disadvantage.

(g]
—_—

Where, in the course of the assessment, referred to
in subparagraph 1, the competent NSuA determines
that the distribution commission agreement does not
comply with this Regulation, in particular the
FRAND terms referred to in paragraph 1, it shall pro-
hibit the application of these incompatible terms and
conditions of that distribution commission agree-
ment and, without the requirement of an application
by either negotiating party, initiate ex officio the ar-
bitration procedure pursuant to paragraph s, sub-
paragraph 1 within a period of 2 weeks upon the
NSuA’s finding.




16 | Fair, Reasonable and Non-Discriminatory Distribution Remuneration CoRe 1)2026

(5) If the negotiations, referred to in paragraph 2,
have failed, the NSuA shall act as an arbitrator upon
awritten application by a negotiating party, or in cas-
es of NSuA'’s ex officio initiation of arbitration pro-
ceedings and therefore without application, as re-
ferred to in paragraph 4, last subparagraph, and, af-
ter hearing the parties, submit a recommendation on-
the terms and conditions of a distribution commis-
sion agreement within a period of 8 weeks after the
application for arbitration proceedings has been sub-
mitted to the NSuA, or respectively after the NSuA's
ex officio initiation of arbitration proceedings with-
in a period of 4 weeks.

Negotiations are deemed to have failed if (i) a dis-
tribution commission agreement is not reached
within 8 weeks from the written request by the in-
dependent digital rail ticket distributor, as referred
to in Article A, paragraph 2, (ii) either party explic-
itly refuses to negotiate or (iii) the railway under-
taking does not submit an answer to the request by
the independent digital rail ticket distributor, re-
ferred to in Article A, paragraph 2, within 10 busi-
ness days.

(6) After consulting the European Network of Rail
Regulatory Bodies (ENRRB) the Commission shall
publish guidelines on
~ the FRAND terms for remuneration for digital rail

ticket distribution services, referred to in para-

graph 1,

- the negotiation procedure for distribution com-
mission agreements between transport providers
and digital rail ticket distributors, referred to in
paragraph 2,

~ the procedure for the notification, referred to in
paragraph 3, and the ex post control of distribu-
tion commission agreements, referred to in para-
graph 4, and

— the arbitration proceedings conducted by NSuAs,
referred to in paragraph 5, (FRAND Guidelines).

"The FRAND Guidelines shall provide guidance to the
negotiating parties, referred to in paragraphs 2, 3 and
5,and to the NSuAs, referred to in paragraphs 3, 4 and
5, on the application of the FRAND concept to distri-
bution commissions in the specific context of ex ante
regulation of single digital booking ticketing, inter alia
with regard to vertical integration and asymmetries
of market power in the transport sector. 2The negoti-
ating parties and the NSuAs shall take utmost account
of the FRAND Guidelines issued by the Commission.

VII. Conclusion

Independent digital rail ticket distributors perform
value-adding functions that cannot be equated with
mere resale in other network industries. In vertical-
ly integrated rail markets, however, their viability
may be undermined by discriminatory remuneration
structures, internal cross-subsidisation and margin
squeeze risks. These structural asymmetries point t
market failure, as vertically integrated undertakings
are both able and incentivised to distort downstream
competition in distribution markets. Article 102
TFEU remains relevant, but as an ex post instrument -
itis not sufficient on its own to prevent such forecls
sure in time.

Against this background, this article has explored,
de lege ferenda, the introduction of an entitlemens
to distribution remuneration on FRAND terms. Suck
a framework could be assessed by reference both te
the added value of independent distribution serviees
and to the remuneration or compensation granted s
integrated or affiliated distributors, including
through intra-group mechanisms. Its effectiveness
would depend on complementary procedural safe-
guards, in particular structured negotiations, confi:
dential notification, regulatory review and, where
necessary, arbitration. !




